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lhe goddess of wealth, as it were, made overtures to recognize her legitimate relationship 

with the goddess of learning, art and creativity when the Paris convention was held on 20 
March 1883; this was the first multilateral effort to protect industrial property. It soon prompted 
the creative genius to claim its legitimate share of protection of intangible intellectual property— 
the Berne convention for protection of literary and artistic works was held three years later, in 
1886. These two early initiatives were the pathfinders for Intellectual Property Rights. The Beme 
convention with 38 articles and with more than 120 countries established the Berne Union 
(further revised by the Paris Revision of 1971), which was quite significant inasmuch as it 
covered both published and unpublished works of authors. The Rome convention, held in 1961, 
came into effect on 18 March 1964, when it resolved to protect the “neighbouring rights” of 
performers, producers of phonograms, and broadcasting organizations. 

Founded on the ideal principles of protecting and promoting creativity and the scared spirit en- 
shrined in Article 27 of the Universal Declaration of Human Rights, Intellectual Property Rights run 
through several complexities with regard to “fluid and non-fixed” performing arts. As only tangible 
material expressions of creativity can be protected under copyright, the intangible creativity of the oral 
tradition of folk-art performers, especially in remote and far-flung regions, remains to be taken stock of 
on account of the disadvantage they are subjected to. Even material modes of creative expression, viZ. 
recordings, CDs, VCDs, script books, etc., languish in thousands on account of ignorance of existing 
provisions in archives where they lie as dead stock. Only commercial interest inspires maintenance, 
protection under copyright, and publicity. In that case, too, one who records or owns the documenta- 
tion gets the copyright in his/her name and the real creator is deprived of his legitimate share of profit. 
‘The situation grows more complex and unfortunate where the creator can be sued for infringement of 
copyright if he/she records or performs the same piece of art. In this peculiar case, the spirit of the 
Human Rights Declaration is shrouded in ambiguity. Shouldn’t we pause fora moment and reopen the 
question of determination of the original source of copyright? The performer in his own right must 
stake his claim as the real creator. 

Performer’s Rights (Section 38 of the Copyri ight Act under the TRIPs Agreement as amended 
in 1999) defines performers as “the artists who display their art before the audience” and 
includes musicians, singers, actors, and even acrobats, jugglers, and snake charmers. For argu- 
ment's sake, the audience remains to be defined. Festivals, ceremonies, village fairs and private 
Concerts invite ‘guests’ or are open to public ‘free of charge’ . Will that be an audience? As far as 
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Performers of Rajasthan of an earlier day— 
and those of today. 
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An array of Sarangis — bowed chordophones — used by singers in Rajasthan. 


‘performers’ and ‘performances’ are concerned, they can be established by the organizers. But 
if ‘audience’ is restricted to those with tickets or invitations, gatherings at fairs, festivals and 
ceremonies may not qualify as ‘audience’. Consequently, the very word ‘performance’ is legally 
jeopardized. Thus the overall situation is further complicated besides the absence of the material 
mode and the real creator, pointed out earlier. 

The ‘implicit’ copyright of one who records a performance remains disputable and debatable as 
the Recommended Activities of the IPR Preamble clearly avow encouragement “to all those who 
create and wish to be creators”. In the present scenario, technology seems to overshadow the 
truth and even devour creativity, in the absence of any material evidence. A perception, therefore, 
sympathetic to the performer claims urgency, much to the discomfort of the impresario and the 
cultural administration, who may usurp the rights of the original creator as they claim the ownership 
of the recorded material. Here, performance fee or recording fee has to be defined in exclusion of 
‘royalty’ to the creator if any commercial use of recording is made, as no prior agreement to this 
effect has been reached. Copyright disputes between the writer and the publisher are well known, 
but a publisher may legitimately buy copyright by undergoing a clearly drawn-up agreement in 
which commercialization is implicitly legal. When it comes to the performer and the recorder, the 
complexity of the transaction multiplies manifold. The publisher can make only one use of the 
writer's creativity and that is only by selling as many copies of the published work as he can. But 
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the recorded music, for instance, may have several forms of merchandise. 

Permit me to cite an example to substantiate the complexity I am trying to point out. In the 
1970s, the French ethnomusicologist Genevieve Downer in association with Rupayan Sansthan 
recorded Rajasthani folk music for Music de 1"Homme. An LP and later CDs entitled Flutes of 
Rajasthan and Musical Instruments of the World emerged out of these recordings. The sale of 
the CD Flutes of Rajasthan surpassed most musical recordings at that time. The musicians had 
been paid recording fees, and the Rupayan Sansthan received a copy of the recorded material. 

An American insurance company later sought commercial rights for a one-minute excerpt of 
the folk musical instrument Nar from the CD Musical Instruments of the World. Music de 1’ Homme 
was paid US $30,000 for the piece. Half of this amount was transferred to Rupayan Sansthan, “to 
be used for the larger development of Rajasthan folk music, in order to serve the tradition and the 
people from which the music had emerged”. 

This can be a test case with reference to the position of the performer who has been completely 
left out. As the cliché goes, folk music belongs to ‘the people’, so it sounds sensible and even 
generous to pay a part of proceeds to ‘the people’. But how could that feed the artist’s family which 
starved while the artist in question was serving a jail term for a criminal offence? In the 1970s, the 
fee actually paid would have been quite a fortune for the family. Since the benefit was to be used 
for the general development of the folk music tradition and the ‘people’, this particular artist and his 
family remained deprived of the gift, though it was appropriately used for the purpose it was meant. 

This sample from the annals of folk music of Rajasthan may serve as a glimpse of the 
predicament of folk performing artists who may be renowned throughout the world and yet 
languish in utter neglect with no provision of post-retirement financial security. The guiding 
principles state in unequivocal terms that “the great contributions made by creators in the 
history of humankind, both in the past and today” are to be recognized, commended, and 
supported. Folk performers are being recognized everywhere; they are even commended occa- 
sionally—but they are not supported at all. 

Intellectual Property Rights are disputed particularly in India and China probably for the common 
reason of lack of awareness among the masses. The intemationally admired folklorist Komal Kothari 
could not be more candid replying to a pertinent question, when he admitted: “For the most part, 
I would say, as far as folk musicians are concemed, that they are still not aware of what copyright 
means”, Even the Indian Copyright Act, 1959 (as amended in 1999), which claimed to have made 
“comprehensive changes”, has not come to the aid of these folk performers because the task of 
educating the performers has never been taken up as a campaign; consequently, the middlemen have 
prospered all along the way. Both policy-makers and enforcement agencies should make an effort to 
identify the original source of creation at least by verifying appropriate consent documents with 
reference to products selling in the market. 

IPR in its true spirit holds the state responsible for devising legislation aimed to prevent 
unauthorized commercial use of an individual's creation/performance. The scope extends from 
the earliest rituals of prehistory through the beginnings of music, dance, and drama, and from 
cave-paintings to the written word. 


